
 
The City of Palm Bay, Florida 

STAFF REPORT 
LAND DEVELOPMENT DIVISION 

120 Malabar Road SE • Palm Bay, FL 32907 • Telephone: 321-733-3042 
landdevelopmentweb@palmbayflorida.org 

Prepared by 
Patrick J. Murphy, Assistant Growth Management Director 

CASE NUMBER 
V-12-2020 

PLANNING & ZONING BOARD HEARING DATE 
July 1, 2020 

PROPERTY OWNER & APPLICANT 
Rook at Palm Bay, LLC (Jake Wise, Civil 
Engineer from CEG, Representing) 

PROPERTY LOCATION/ADDRESS 
Located south of and adjacent to Malabar Road; 
between Emerson Drive SE and Wal-Mart 

SUMMARY OF REQUEST Variance from Sections 185.038 (F)(7)(e) and 185.043(F)(7)(d). The 
requests are to encroach the front parking setback of a proposed 
apartment building clubhouse; encroach the rear building setback of 
a proposed grocery store; and to encroach the rear parking setback 
in two (2) separate commercial locations. 

Existing Zoning CC, Community Commercial and RM-20, Multiple-Family 
Residential 

Existing Land Use Commercial Use and Multiple Family Residential Use 

Site Improvements Vacant, Undeveloped Land 

Site Acreage 21 acres, more or less 

SURROUNDING ZONING & USE OF LAND 

North CC, Community Commercial; Malabar Road 

East CC; Wal-Mart, Hurricane Car Wash, and Retention Pond; and    
RS-1, Single-Family Residential; Stormwater Treatment Facilities 

South RR, Rural Residential; Undeveloped Land and a Drainage Ditch 

West CC, Funeral Home, Vacant Land; RR, American Legion Post 117 

COMPREHENSIVE PLAN 
COMPATIBILITY  Not specifically addressed 
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BACKGROUND: 

The property is located south of and adjacent to Malabar Road; between Emerson Drive SE 
and the Palm Bay Wal-Mart. The site is vacant, undeveloped land. Specifically, the subject 
property is Tax Parcels 4-6 and Tax Parcel 9, all lying within Section 5, Township 29 south and 
Range 37 east. The north 6.08 acres of land is zoned CC, Community Commercial.  The 
remaining 14.92 acres are zoned RM-20, Multiple Family Residential. 

The CC-zoned portion of the project is bordered by Malabar Road to the north; CC and HC 
zoning to the east and west; and by the remainder of the project to the south. The RM-20 
zoned property abuts CC zoned lands to the north; RR, Rural Residential zoned lands to the 
south and west, containing undeveloped land (south) and the American Legion Post 117 
(west); and to the east lies the Palm Bay Wal-Mart and a drainage ditch. 

The Rook at Palm Bay, LLC., is requesting Variances from Sections 185.038 (F)(7)(e) and 
185.043(F)(7)(d). The requests are to encroach the front parking setback for a proposed 
apartment building clubhouse; encroach the rear building setback of a proposed grocery store; 
and to encroach the rear parking setback in two (2) separate commercial locations. 
Representing the applicant in this request is Jake Wise, Civil Engineer from the Construction 
Engineering Group, LLC. 

ANALYSIS: 

Variances from the terms of the Land Development Code (LDC) may be granted when special 
conditions exist that would result in unnecessary hardship if the provisions of the LDC were 
enforced. However, a variance may not be granted if the approval of such would compromise 
the public health and safety. An application must demonstrate that Items 1 through 7 of Section 
169.009 of the Code of Ordinances have been met. A review of these items is as follows. 

Item 1 - "Special conditions and circumstances exist which are peculiar to the land, structure, 
or building involved and which are not applicable to other lands, buildings or structures in the 
same land use category, zoning district or situation.” 

The Applicant’s Representative has provided the following Analysis: “The 21-acre property is 
unusual in that it has less than 400 feet of frontage on Malabar Road (its only road frontage), 
a depth of almost 1,300 linear feet, and has an overall T-shape. This results in a property ratio 
that exceeds 3 to 1 in depth to width, which is atypical for standard development patterns. In 
order to create commercial parcels for conveyance, and frontage for the residential 
development, a new roadway shall be created. Due to the existing roadway geometry of 
Malabar Road, this new roadway must be centered within the property so that the safest 
intersection can be provided. An additional site constraint is the existing stormwater retention 
pond owned by the City that necessitated a drainage easement be placed upon a portion of  
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the subject property for access and maintenance of these improvements.” Staff generally 
concurs with this assessment and believes the Board and Council should consider such. 

Item 2 - "The special conditions and circumstances identified in Item I above are not the result 
of the actions of the applicant.” 

The special conditions and circumstances identified above may be viewed as a partial result 
of the actions of the Applicant in that the parcels are being offered for sale. If the development 
was established as “lease parcels” the setback encroachments would not be required as the 
adjacent property lines would be considered side interior (not rear) and the applicable setbacks 
would be met. However, consideration should be given to the assessment provided by the 
Applicant’s representative since most commercial developments contain for-sale properties. 
The items of discussion in said assessment are not self-induced. As for the residential 
variance, the apartment complex design has necessitated this 10’ parking encroachment 
request, not the shape of the land. 

Item  3 - "Literal interpretation and enforcement of the Land Development Code regulations 
would deprive the applicant of rights commonly enjoyed by other properties in the same land 
use category, zoning district or situation under the terms of the land development code, and 
would work unnecessary and undue hardship on the applicant.” 

Literal interpretation and enforcement of the LDC will require the Applicant to reduce the size 
of the grocery store, remove two (2) rows of parking spaces from the commercial development, 
and redesign the clubhouse. It shall be noted that the proposed building backs up to an existing 
pond, on the adjacent parcel to the west, and the parking encroachment just north of the 
building is 15’ from the property line. This adjacent parcel is also under administrative site plan 
review for a self-storage facility. These plans indicate that the existing pond is not being 
removed and the heavily wooded area north of the pond is being preserved. Thus, these 
improvements do not “encroach” upon existing or future development. 

The parking setback encroachments on the east side of Crown Square, are adjacent to the 
undeveloped portion of the Car Wash parcel. A 17’ setback is proposed. Typical parking 
setbacks between commercial developments is 10’. Based on this analysis, literal 
interpretation would appear to create a hardship when compared to other developments within 
the same land use and zoning categories, for the commercial building and parking variances. 
Literal interpretation would require removal of the four (4) clubhouse parking spaces or 
redesign of the amenity to allow for the 10’ parking setback. The Planning and Zoning Board 
(Board) and City Council must determine if this would create a hardship. 

Item 4 - "The variance, if granted, is the minimum variance necessary to make possible the 
reasonable use of the land, building or structure." 

Per the attached Exhibit CSV-1, the minimum variances needed to accommodate the proposed 
development are as follows: 
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(1) 16’ encroachment of the 25’ rear building setback; (2) 9’ encroachment of the rear parking 
setback (west side); (3) 7’ encroachment of the 25’ rear parking setback (east side); and a 10’ 
encroachment of the 10’ front parking setback for the apartment complex’s clubhouse parking. 
All variance requests are highlighted and noted on this exhibit. 

Item 5 - "Granting of the variance request will not confer on the applicant any special privilege 
that is denied by the land development code to other lands, buildings or structures in the same 
land use category, zoning district or situation." 

The intent of this item is that of equity. That is, standards in the Zoning Code are intended to 
be administered fairly. Variances from such codes are issued to provide relief to a property 
which is unfairly burdened. The Applicant contends that denial of the variances requested 
would create a hardship due to the shape and overall size of the property and the existing 
median opening on Malabar Road, which are circumstances not experienced by other 
properties in the same land use and zoning district. It does not appear that any of the variance 
requests would create any life/safety concerns. 

Item 6 - "The granting of the variance will be in harmony with the general intent and purpose 
of this code and will not be injurious to the surrounding properties or detrimental to the public 
welfare." 

The Board and Council shall determine if the variances requested in this Application comply 
with the general intent of the applicable sections of the Land Development Code. 

Item 7 - "The variance represents a reasonable disposition of a claim brought under the Bert 
J. Harris Private Property Rights Protection Act, chapter 95-181, Laws of Florida, that a 
development order of the city has reasonably burdened the applicant's property, based on the 
recommendations of the special master appointed in accordance with the act, or the order of 
a court as described in the act.” 

Staff has not received a claim made upon this property, with respect to the "Bert J. Harris Act," 
or any development order, as indicated above. Therefore, Item 7 is not applicable to the 
variance request. 

STAFF CONCLUSION: 

The Planning and Zoning Board must determine, based on the facts presented, to what degree, 
if any, of minimal relief is required to meet the needs of the variance being requested, as 
required under Section 169.009 of the City of Palm Bay Code of Ordinances and make 
recommendations to City Council for a final review. Under 59.05(A)(14) City of Palm Bay Code 
of Ordinances, "The quasi-judicial body shall direct the clerk or [city] attorney acting as the 
body's legal counsel to prepare the necessary and appropriate written order in accordance 
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with the purpose of the hearing and findings of the quasi-judicial body. Pursuant to Florida 
Statutes, in the event relief is denied to the applicant, the specific provision of statute or code 
that was deficient shall be stated for the record.” 
 



 

 
Map is not to scale—for illustrative purposes only; not to be construed as binding or as a survey. 

 

AERIAL LOCATION MAP:  CASES PS-2-2020 AND V-12-2020 
Subject Property 
South of and adjacent to Malabar Road SE, in the vicinity east of Cassia Avenue SE 
 

 



 

 

 
Map is not to scale—for illustrative purposes only; not to be construed as binding or as a survey. 

 
 

FUTURE LAND USE MAP:  CASES PS-2-2020 AND V-12-2020 
Subject Property 
South of and adjacent to Malabar Road SE, in the vicinity east of Cassia Avenue SE 
 
Future Land Use Classification 
MFR – Multi Family Residential Use and COM - Commercial 

  



 

 

 
Map is not to scale—for illustrative purposes only; not to be construed as binding or as a survey. 

 

ZONING MAP:          CASES PS-2-2020 AND V-12-2020 
Subject Property 
South of and adjacent to Malabar Road SE, in the vicinity east of Cassia Avenue SE 
 
Current Zoning Classification 
RM-20 - Multi Family Residential and CC – Community Commercial District 
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